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UNITED STA.TES'DISTRICT COURT 
DISTRICT OF ~EW JERSEY.-· FILED 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

BENJAMIN FARBER, ~ISCH 
CONSTRUCTION COMPANY, AND 
ESSEX CHEMICAL COMPANY, 

Defendants 

BENJAMIN FARBER, 

Defendant and Third 
Party Plaintiff, 

_v. 

PUREX CORPORATION, et. al., 
Third-Party Defendants 

) 
) 

) 
) 
) 
) 
) 
), 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _________________ ) 

" ' . Honqrable Alfred M. woiin 

Civil Action _No. 
I" 86-3736 (AMW) 

FED 1 2 . 19911 
r -~' ; ' (- r ' ~ Ir ' _r <-: f ~.,.? 

... ' ... -.. i 

C'!"I 

QQtillUT PIC:BEE 

WHEREAS, th, United states of America (the "United States"), 

on behalf ofrthe Administrator of the U.S. Environmental 

Protection Agency ("EPA"), ·has filed a complai'nt 'herein against 

Defendants Benjamin Farber ("Farber") ("Settling Defendant"), 

Disch Construction Company ("Disch" l, ··and Essex Chemical 

Corporation ("Essex"), pursuant to Sections l07(a) and ll3(g). of 

the comprehensive Environmental Response, compensation; and 

Liability Act of 1980, as amended ( 11 C2RCLA"), 42 u.s.c. . ' 

§§ 96-.07 (a) and 9613 (CJ), seeking recovery of costs incurred and to 

be incurred by the Unit.ed• States in .. responding to th~ .. ~eleasa ·or,/~. 
. . . . · 'J-Jl-3--,,~· 

threat of release of hazardous substances at or in nnection · . · .· · ·. 

with a site located at 77-81 Jacobus Avenue, Sc:n,l'th 

Jersey ("the Site" or 11syncon Site"), ·and a d.eclara• 
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that Farber, Disch, and .Essex ar, each jointly .and severally 

liable for further response costs; 

WHEREAS, defendants Farber, Essex, and Disch have .filed 

-third-party complaints 'and/or cross-claims for contribution, 

pursuant to Section 113(f) of CERCLA, 42 o .. s.c. § 9613{fh 

against a number of parties; 

WHEREAS, the United States has incurred, and continues to 

iricur, Respons_e Costs in responding to the release or ·'threat of 

release of hazardous substances at or in connec;:tion witb the 

Site; 

WHEREAS, in response to the release or threat of a re~ease 

of hazardous substances at and from the Syncon Site, EPA funded a 

Removal Action, which commenced on February 7, 1984,-to. abate an 

imminent and substantial threat caused by the abandoned drums 

found on the Site: 

WHEREAS, the EPA funded. a Reme~Ual Investigation/Feasibility 

Study, completed in August, 1986, to st~dy and analyze the 

conditions at the Site and to consider alternative remedi~l 

actions to be taken at the Site; 

WHEREAS, on September 29., 1986, EPA signed" a Record of 

Decision which embodied the selection of a remedy for the 

conditions at the Site; 

WHEREAS, EPA completed the Remedial Design of the sel•cted 

remedy in January 1989, an~ EPA is currently perfomirig the 

Remedial Action at the Site; 

WHEREAS,. the Settling Defendant has filed a claim with his 

insurance carriers; 
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' . 
WHEREAS, the Regional Administrator of the EPA, Region II' 

( "Regional Administrator••) has determined that prompt settlement 

of the potential liability of Settling Defendant for past and 

future response costs incurred and to be incurred by the.united 

States is practicable and in the public interest; 

WHEREAS, the United .states and Settling Defendant recogni~e, 

and the Court by entering thi.s Consent Decree finds, that 

settlement and resolution of the. claims against and potential·· 

liability of Settling Defendant do not constitute any-.admission 

or adjudication of any issue of fact or law,· and will avoid 

expensive and protracted litigation, and that entry of this 

Consent Decree, therefore,. is fair, reasonable and in the public 

.interest: 

NOW, THEREFORE, it is ORDERED, AOOUDGED, and DECREED as 

follows: 

I. JURISPXCTIQN AND VENUE· 
1. This court has both personal and subject matter 

jurisdic~ion over this matter and the parties pU:rsuan~to· 

Sections 107 and llJ(b) of CERCLA, 42 U.S.C. §§ 9607 and .9613(b), 
' ' 

and 28 u.s.c. §§ 1331 and 1345. T~e complaint states claims upon 

which-relief may be granted. The Parties agree to be bound,by 

the terms of this Consent Decree and not to contest its validity 

in any subsequent proceeding arising from it. 

2. Venue' is proper in this Court pursuant to ~2 u.s.c. 
961.J(b) and under 28 u.s.c. §§ 139l(b) and (c). 

II. PARTIES BQQNP 
3. This Consent Decree shall apply to and be b~nding upon 

the United States and upon the Settling Defendant· and his. heir1i, 
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agents, successors and assigns, including the estate of the 

.settling Defendant.· Any transfer of assets or real or personal 

property, ~hall in no way alter-the status or responsibilitie1 of 

the Settling Defendant under this· Consent Decree. The Settling 

'Defendant to this Consent Decree certifies that he is fully 

capable and authorized to enter into the terms and conditions of 

this Consent Decree. 

III. DE[INI'fIQNS 

4. Unless otherwise expressly provided he~ein, the terms 

of this Consent Decree shall have the meaning assigned to those 

terms by CERCLA and its implementing regulations and th• Solid 

Waste Disposal Act, as·amended, 42 u.s.c. §§ 6901 et 'seq. 

"CERCLA" shall mean the Comprehensive En"Yironmental 

Response, Compensation, and Liability Act of 1980, as amended, 42 

u.s.c. 1§ 9601 et seq. 
"Certification of Completion" shall mean the document or 

other instrument, and the date thereof, in which the Unit<ed 

States certifies that remedial actiQ~ has been completed at the 

Site, in accordance with Section 122 (f) (3) of CERCLA, 42 U •. s.c. 

§ 9622 (.f) (3). 

< "EPA" shall .me,n the United States Environmental Protection 

Agency and any successor departments or agencies oft.he Unit.e4 

States. 

"Hazardous subs.tances" shall mean any· substance meeting the 
' . 

definition of: (1) "hazardous substance" under section lOi(14') · of 

CERCLA,· 420.s.c. § 9601(14)1 and (2) "pollutant" or 

"contaminant" under Section 101(33) of CERCLA, 42 o.s.c. 
§ 9601(33). 
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"Insurance Policy" shall mean every policy of liability. 

insurance of whatever type, whether designated as a.general· 

liability policy, comprehensive general liabllitypol'icy, blanket 

liability p~licy, liability policy, products liability,policy, or 

otherwise, including both primary and excess policies. 
•. 

"Parties• shall mean the United States and the Settling 

Defendant. 

"Record of Decision" or "ROD" shall mean. the Record·. of 

Decision signed by EPA on Sept.ember 29, 1986, which embodied the 

selection of. a remedy- for the conditions a,t the site. 

"Regional Administrator" shall mean the Regional 

Administrator of EPA, Region II •. 

"Response costs" shall mean all.costs, including but not 

limited to, .direct and indirect costs,· together with accrued 

interest, that the United States has incurred, is,incurririg 

and/or will incur in response to the release or threatened 

release of hazardous substances at or connected with the Site. 

ttsection" shall mean a portion of this Consent Decree 

identified by a roman numeral and including one or more 

paragraphs. 

"Settling ·oefendant11 shall nean Benjamin Farber. 

"State" shall mean the :state of New Jersey. 

"Syncon Site" or 11Site" shall mean the si-te located at 7'7-Sl 

Jacobus Avenue, Sou.th Kear~y, Hudson County,.NewJersey. The 

S:yncon Site is comprised of three (3) lots, numbers 12, 13, and 

l3R of Block 289 of the Tax Map of the Town of Kearny. 
. . 

"United States" shall mean the United st.ates O"t America 

and its agencies, departments and, instrument.alities.-
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"Waste Materials" shall mean (l) any "bazardous' substance•• 

under Section 101(14) of CERCLA, 42 u.s.c. S 9601(14); (2) any 

"pollutant or contaminant." under 's•ction l 0'1 ( 3 3) · of CERCLA, 4 2 

u.s.c. s 9601(33); or (3) any hazardous waste as defined under 

Section 1004(5) of RCRA, 42 u.s.c. S 9604(5) .. 

IV. JUDGMENT NIP SETTLEMENT 

5. · Judgment shall be entered against Settling Defendant 

in the amount of $19, ooo, ooo in favor of the un.i ted Stat.es. 

6.. In recognition of the apparent financial status of 

settling Defendant, the united States will forego any and all 

attempts to recover the full .$19, ooo, 000 from Mr. Farbei; 

provided: .{A) the financial information provided to the United 

States by Settling Defendant on or about April 7 and December 22; 

1993, was to the best.of Settling Defendant's-knowledge accurate 

at the time-such informatipn was served upon the'United States; 

and (B) s•t_tling Defendant pays to the- United states (1) tne'sum 

of $750,000, (2) all net,proceeds accruing to settling. Defendant 

. from the sale of all or any portion 9f the real_ property known as 
the Syncon Site (Block 289, Lots 12, 13, and lJR of the Tax ~p 

of the Town of Kearny, New Jersey, and more fully described in•· 

Appendix A} pursuant to Section VI, below, and (3) a percentage 

of' the proceeds rec.overed from any Insurance Policies pursuant to. 

Section VII, _below. 

7. Should the United States, aftef entry .of.this Consent 

Decree learn or conclude that the fina~cial infor:mation provided' 

by Settling Defendant was incorr.ect at the time it was served 

upon the United states, to the extent that such intormation 

materially-understate~ the financial worth of Settling .D•f•ndant, 
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the covenant not to sue in section XII, of this Con•ent Dec:;ree, 

· shall at the United States' sole discretion be null and _void,. 

unless the Settling Defendant can 11how to the United States• 

satisfaction that the.Settling Defendant did not intentionally 

understate the value of his financial worth in representations 
. , 

made to the United States. To the extent that the United States 

determines that the Setting Defendant did not intentionally 

understate the value of.his financial worth, the·United States 
·, 

shall be authorized to institute action, and the covenant.not to 

sue im Section XII, of this Consent Decree, ·' shall not· prohil>i t 

such. action, to co;l.lect the difference in the amount disc:loiuad· by 

the Settling Defendant and the actual value of Settling 

Defendant's financial worth. 

V. PAYMENT TO THE JUUTED · STATES · 

s. Within thirty (JO) days.of the signing of this Consent 

Decree by settling Defendant, the settling Defendant shall 

establish an escrow account (the n1:scrow")•bearing interest on 

commercially reasonable terms in a f erderally-chart•red ban,k doing• 

business in the state of New Jersey, and shall pay into the, 
! . 

account the sum of $750,000. The Escrow agent shall be subject. 

to prior approval by the United States. The Escrow agr••••nt 

between the Settling Defendant and the Escrow agent shall pr0vidt11 

that the ·Escrow agent shall submit to the jurisdiction and.venue 

of this Court in ccannection with any litigation arising;out of 

the Escrow agreement. The Settling Defendant shall provide the 

Escrow agent with a copy of ttiis consent Decree. - The Set:tling· -

Defendant shall immedia~ely noti'fy the united States in-writipg 

of the creation and funding of the Jscrow. · Thia notification 
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shall include the identity and locatio.n of the bank. at which the 

· Escrow account is established and the account number and other 

identiiying information. This notice shall be sent to the United 

States at the addresses ~et forth- in Paragraph· 12. The fees, 

costs, taxes, and charges of:the Escrow shall~• paid by the 

Settling Defendant. 

9. All.funds paid into the Esc~ow by the Settling 

Defendant ($750,000), and all interest earned on those funds, 

shall remain in the Escrow and may not be withdrawn by any 

person, except ~o make payment · required .. by Paragraph lo· below, 

unless either (1) the United States withdraws or withholds its 
. ' consent to the entry of this Consent Decree after- the Coruaent 

. . 
Decree has been lodged, pursuant to Paragraph 49, or .(2.) the 

Court declines to enter the· Consent oecre,e,. and .the· United States 

has not appealed the Court's decision or has exhausted its 

appeals. If one of these events occurs,' all funds paid intp the 

Escrow shall be returned ~o the settling Defendant together with·· 

the· interest accrued on them. 

10. Within thirty (30) days of entry of this Consent ·oecree 

by this.Court, the settling Defendant shall cause a'll funds pai4 
into the Escrow ($750,000), plus interest accrued thereon, to·be 

disbursed to the United States. After such disburselllent, th,e, 

Escrow shall be terminated. 

11. Funds disbursed from the.Escrow t~ the United states 

pursuant to Paragraph 10 above.shall b~ transferred by Electronic­

Funds Transfer ('.'EFT" or wire transfer) to the u.s. Department cf 

Justice ("OOJ"l lockbox bank, referencing the CERCLA Number 

NJD064263817, and the u.s.A.o. file number DOJt 90--11-3-11~5'. 
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Payment shall be made in accordan.ce with instruction!S provided bY _, · ·· 

the United States to the s.ettling Defendant upon execution of. t:he · 

Consent Decree.. Any EFTs received at the DOJ lockbox bank after 

11:00 A.M. (Eastern 'rime) will be credited on ;the next business 

day. 

1.2. Within one week of the EFT, the Settling Defendant: 

shall send a .letter, -.which references the date of the EFT, the· 

amount, the name of the Site, the civil action·number of this · 

case, the·EPA Region/Site ID number (t02-33), the DOJ case number 

(t90-11-3-116), and the 7:1ame and add.res~ of.the settling 

Defenda,nt, to the following: 

Chief, New Jersey Superfund Branch 
· 'Re: Syncon Resins Site 
Office of Regional counsel 
U.S. Environmental Protection Agency, Region II 
290 Broadway, 17th 'Floor· 
New York, New .York 10007~1866, 

Chief, ·Environmental Enforcement Section 
Re: DOJ #90-11-3.-116 
Environmental and,Natural Resources Division 

· U.S. Department of Justice . . 
P.O. Box 7611, Benjall\in Franklin station 
Washington, D. c. 20_044 

13.- In the event that.payment of the funds to the United 

states from the. Escrow ($750,000, plus interest accrued thereon), 

required by Paragraph 10, above, is .not made.within thirty (lQ)' 
. . . . 

days of the effective date ot this consent Decree the Settling 
\., 

Defendant shall pay interest ~n the unpaid balance at the same . . . 

rate as is specified for interest on the investm~nts of the 

Hazardous Substance.superfund, and such interest shall t,e 

compounded_each f'ed.eral fiscal year. The interest on such.unpaid 

balance shall begin to accrue on the 30th clay after the effectiVtf 

date of this Consent Decree. 
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· 14. If the United states must bring an action to collect · 

any payment requireq under this consent Decree, the Settling 

Defendant shall reimbutse the United States for all costs of such 

action, including, but not limited to, attorney's fees. 

15 •. Payments made under Paragraphs 13 and 14 shall be in 

addition to any. other remedies.or sanctions available to the 

Qnited states by virtue of Settling O.fendant•s failure to make 

timely payme9ts, as required by this Consent Decree. 
. ' 

VI. CQNYEXANCE OF THE SITE PROPERTY 
16. Prior to any sale(s) of all or a portion -of the. 

property known as the Syncon Site in which Settling Defendant has•. 

an interest, the final sale price shall be subject to EPA's 

written approval r provided., however, . that· such written approval' 

will _not be unreasonably withheld if the sale price is equal to. 

the appraised value (Le., appraisal mus:t be within one year of 

potential sale). EPA, in its sole discretion, ,~y disapprove a 

sale price which is less than the appraised'V~lue. In the event 

of any sale(s), settling Defendant shall pay all net proceeds of' 

the sale(s). which accrue to Settling Defendant to the United 

states within thirty po) days of settling Defendant• s receipt of. · 

the funds. Settling Defendant shall pay the proceeds. of.the 

sale(s) to the United states in-accordance with the payment 

instructions set forth in Paragraphs ll and 12, above. 

17. In the event.that payment required by Paragraph 16, is 

not made within thirty (~Ol days of receipt·ot the sale·proceeds 

by settling Defendant, , the settling ·Defendant sha11 ·· pay interest 

on the unp~id bal~nce at the same rate· as is specified for 

interest on the investments of the Hazardous Substance supertund, 
' -·. . ... 
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and such interest shall be compoun~ed each federal fiscal year. 

The interes;t.on such unpaid balance·shall begin to acct-ue on the, 

30th day aft.er Settling Defendant's receipt of' the sale proceeds. 

18. Any prospective purchaser must pe provi~ed with a copy 

. of this consent Decree, and EPA may condition approval cf any · 

sale of the Site, or portion thereof, on agreement by the 

purchaser to comply wit,h Section IX (Access) of this consent 

Decree. Por purpose ot this consent. Decree, any person or entity 

that acquires any possessory interest in.the Site, or portion 

thereof, shall be referred to as a "successor-in-interest" with· 

regard to the Site. 

VII. PAYMENT QFINSURANCE·PROCEEps 
19. Settling Defendant agrees to pay the proceeds fro$ any 

Insurance Policies, minus reasonable attorney fees and 

administrative costs, which are paid to settling Defendant after 

. · entry of this Consent Decree to the Uni t.ed States in satisfaction 

of this judgment of liability within thirty. (30) days of Settling , 

Defendant's receipt of the·funds in accordance with the terms set· 

forth below in Paragraph 20 •. 

20. The portion of tbe insurance proceeds that Settling 
. . 

'Defendant shall pay to the United states will vary depending,upon 

the total amount of.proceeds collected :by Settling Defendant .. 

After deducting reasonable attorneys fees and administrative 

costs from the insu.rance proceeds _received, Settling Defendant · 

shall pay the remaining.proceeds to the United States as follows: 

(1) 75 percent of all remaining proceeds le&-S:s than or. e~al .to, . ' . 

$2, ooo, 000: ( 2.) · 90 percent. of all remaining. pro-ceeds in excresa of 

$2,000,000 and less than or equal to.$3,S-Oo,ooo: ll 99 percent of 

ll 
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all remaining proceeds in excess of $3,500,000 and less than or 

equal to $13,500,000; and (4) 100 percent of all remaining .. 
proceeds in excess of $13,500,000. Settling Defendant shall pay 

the insurance proceeds to the United States in accordance with 

the payment instructions set forth in Paragraphs 11 and 12, 

above. 

21. In the event that payment required.by Paragraphs 19 and 

20, is not made within thirty (30) days of receipt of the 

insurance proceed~ by Settling ·Defendant, 'th, Settling Defendant 

shall pay interest on the unpaj.d balance at the ,ame rate as is 

specified for interest on the investments of the Haz·ardous 

substance Superfund, and such interest shall.be compounded each 

federal fiscal :rear. The inter11.st on such unpaid balance shall 

begin to accrue on the 30th day after Settling Defendant's 

receipt of the insurance proceeds. 

VIII. STIPULATED PENALTIES 
22. On any 11unount due under Sections V, VI and VII, but not 

paid by the required date, the Settling Defendant shall pay as a 

stipulated pen~l ty, in . addition to the interest and costs . · 

required by Paragraphs 13, 14, 17 and 21, $750.00 per day for 

each day th~t such payment is tendered late. The payment of _ 
stipulated penalties is due upon demand. Stipulated penalties­

shall accrue from the date of the violation regardless of whether 
-~ 

the United States has made a demand for payment. 

23. All amounts owed to the United States under Paragraph 

22 shall be due and payable within t~irty (30) days of Settling 

Defendant's receipt .from EPA of a demand for·payment of the 

penalties. All payments made under Paragraph 22 shall be by 
12 
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cashier's or certified checks made payable to the EPA aazardous 

Substance Superfund," which shall be transmitted to: 

EPA - Region II 
Attention: Superfund Accounting 
Re: NJD0642638l7 
P.O. Box 360188M 
Pittsburgh, Pennsylvania 15251 

The checks and ,the transmittal letters shall reference the-name: 

of the Site, the civil action number of this case, the EPA 

Region/Site ID number (#02-33), the OOJ case number (#90-11-_3-

116) ,- and the name·and address of the Settli_ng I)efendant. Copies 

of the checks and transmittal letters. shall-also be submitted _to ,. 

EPA and OOJ, as follows: 

Chief, New Jersey Supertund Branch 
Re: Syncon Resins Site 
Office .of Regional Counsel \ 
U.S. Environmental Protection Agency 
R~gion II ' ' 
29.0 Broadway, 17th Floor 
New .York, New York 10007-1866 

Chief, -Environmental Enforcement Section 
Re: OOJ #90-11-3•116 
Environmental and Natural Resources Division 
u.s. Department of Justice 

·P.O. Bot 7611, Benjamin 'Franklin Station 
Washington, D.c. 20044 

24. In the event Settling Defendant fails to pay stipulated 

penalties. pu:i-suant to Paragraph 23, above, EPA_may institute 

,proceedings in this action or a new action in the united States 

District Court to recover such &tipulated penalties and any other 

appropriate relief. The stipulated penalties set forth in 

Paragraph 22 do not preclude EPA from electing to pur111nu1 aJ'iy 

other re:meclies or sanctfons which . may· be available to EPA by 

reason of a ref\ls,al or failure to comply with the terms or. 

conditions of this consent Decree. 
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. 25. Any payment made pursuant to Paragraph 2~ is not 

deductible for tax purposes. 

IX. AQCESS TQ THE SITE 
26. $ettling Defendant hereby grants the United States and 

the ··State of New Jersey, and their representatives, includi,ng EPA 

and its contractors, and all other parties performing response. 

actiom;. under EPA oversight, an irrevocable rig t of access to 
\ 

the Site for the purposes of conducting respons actions at the 

Site including, but not limited to: 

a. Designing, ~mplementing, and moni 

response action selected by EPA in the ROD or-~ 

the 

subsequent 

remedy selected by EPA for the Site or any addi ional work deemed 

necessary by EPA to meet the objectives of'any 

remedial action;., 

b. Conducting activities which iPA 

the qperation and maintenance of the remedial 

for the Siter 

moval .or. 

· ions . :selected 

c. Verifying that no action is being aken·in 

violation of this Consent Decree or any other 

environmental laws or regulations; 

d. Observing and monitorini any 

performed pursuant to CERCLA; 

eral or. s.tate 

' -for 

e. Assessing the need for or planning or implementing 

additional response actions at or near the Site; and 

f. Any other lawful purpose. 

27. Notwithstanding any provision of·1:his onsent Decree,. 

the United States and the State each retain all f their access. 

authorities and rights, including access and enf rcemeht 
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authorities related thereto, under CERCIA, RCRJ\ and any other 

statutes or regulations. 

28. · Nothing in this consent Decree shall in any manner 

~estrict or limit the nature or·scope of response actions which 

may be taken by EPA in fulfilling its responsibilities under 

federal and state Jaw._ Settling Defendant agrees to cooperate. 

fully with EPA in the.ilftplementation of all re~ponse actions at 

the S..ite·, and recognizes that response act.ionsr may be performecr 

by contractors,. consultants, agents or authorized representatives 

of EPA, or the potentially responsible parties. ("l"RPs'i) .under the 

terms of a consent decree or administrative order. Settling 

Defendant further agrees neither to "interfere with such response 

actions nor to take actions at the Site that are inconsistent 

with any response action selected by 'EPA an<i carried out by any 

pe:x;-son. Settling Defendant recogniz•s and agrees that the 

implementation of :response actions at the Site may interfere with 

Settling Defendant•• s use of the Site. In full recognition that 

interruption of normal U!ile of the Site will occ:ur during 

implementation of response actions at.the Site, Settling 

Defendant agrees, pursuant to section XIV, •Paragraphs 44 and 45 

herein, not to assert claims against the United States or the 

Hazardous Substances Superfund with, ·respect to matters arising 

out of or relating to expemies incurred . or, wq_rk performed 

pursuant .to the RO~, and·not to seek any other costs, or damages, 

including.claims for property damages, takings, or condemnation 

of. real property, or attorneys' fees .from the Uniiea States,­

arising out of response activities at the-Site. 

15 
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x. ACCESS.TO INFO.ION_ 
29. The settling Defendant shall provide to EPA, upon 

request, copies of all d.ocuments and information within .his 

possession or control or that of his contracto_J"s or agents 

relating to activities at the Site, including, but not- li~itecl 

to, sampling, analysis, chain of custody records, manifests, 

trucking logs·, receipts, 1~ample traffic routing,- correspondence, 

or other documents or information related to.the Site. 

JO. Until five (5) years after the entry of this consent 

Decree, the Settling Defen~~nt shall preserve and retain all 

records and documents now in its possession or control, ·or which 

come into his poss~ssio~ or control, which reiate in any manner 

to response act~ons taken at the Site or liabilityof any perscm 

for response actions conducted orto:be conducted at the Site,· 

regardless of any corporate.retention policy.to the coqtrary,. 

provided, however,.that at any time prior to the elapsing of five 

(5) ·years after the entry of this Consent Decree, the Settling 

Defendant may, without penalty, PI'.OVide EPA with such records and 

documents. 

31. If, at the conclusion of the five (5) year document 

retention period, t.he. Settling Defendant has nc,t provided EPA• 
with such records or documents, the Settling Defendant shall 

notify the United States at least ninety (90) days pric,r to the 

destruction of any .. such records or· documents, and,, ·upon request , 
. . ~~-

by the United States, shall deliver any such recorcls or documents· 

to EPA. 

32. The Settling Defendant may assert business 

confidentiality claims concerning part or ali of the documents or 
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information submitted to EPA under this consent Decree to the· 

extent permitted by and in accordance ·with Section 104 {e) (7f of·. 

CERCLA, 42 u.s·.c., 1· 9604(e).(7), and 40 C .. F.R. § 2.2of(b). 
Documents or information determined to be confidential l:>y .EPA 

will be accorded the protection specified in 40 C.F.R~ Part 2, 

~ubpart B. If no claim of confidentiality accompanies documents 

or information when they are submitted to EPA, .or if EPA has 

notified the Settling De_fendant that the documents or, information 

are not ccmfidenti~l under the standards of section 104(e) (7) of 

CERCLA, 42 u.s.c. § 9604(e)(7), the public may be given access to 

such documents or information without further notice to the 

settling Defendant. 

33. No claim of confidentia:lity shall be made with respect 

to any data, including, but not limited to, all sampling, 
. 

analytical, monitoring, hydrogeologic, scientific, chem;i..cal:, or 

engineering data, ·· or any· other documents or information. 

evidencing conditions at or around the Sit•, and any ot.her 

information relating to potentially, responsible parties at the 

Site. 

34. The Settling Defendant may assert that certain 

documents, records, and other informa.tion are privilegf(!d under 
' I 

the attorney-client privilege or any other privilegfJ recognized 

by federal law. If t.he Settling Defendant asserts such a . 

privilege, _it shall provide EPA with the following·information: 

(ll the title of the document, record, or information; (2) the 

date of the document, record, or informati~n;, (3) the name. and . 

title of the author of, the ·document, ;".ecord, orinformati9n: (4) 
-

the name and title of each .addressee and recipient; (S') a 
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description of the subject of the document, record, or 

information; and (6) ~he.privilege asserted. However, no 

document, reports, or other information created or generated 

pursuant to · the · requirements of this Consent Decree shall b~ ·· 

·withheld on the grounds that they are privileged. 

XI. CERTIFICATION.AND STIPQLATIQN 
35. The Settling Defendant certifies, for purposes of this 

Consent Decree' and to the best of his knowledge, that he has not 

altered, mutilated, discarded, destroyed or otberwfse dis:posed of 
; 

any records, documents, or other information ,relating to bis 

potential liability regarding the si.te sinee notification of 

potential ~!ability by the United States or the'filing of suit 

against him regarding the Site and that be has fully complied 

with any and all EPA requests for information J>UX-suant to Section 

104(~) of CERCLA, 42 U.S.C. § 9604(e)', and ,Section 3007 of RCRA, 

42 ·u.s.c. · § 6927. The settling Defendant also certifies ,that all 

information submitted in response to all of EPA'srequests for 

information is true and correct, to the best. of his•knowledge. 

In addition, Settling Defendant certifies, to the best of his 

knowledge, that the value of Settling Defendant's tihancial worth 

-has not :materially increased from that represented in his April 
. \ 

7, 1993 and December 22, 1993 responses to EPA's.requests for 

. information. 

XII.•CQVENANT'NQT TO §UE BX PLAINTIFF 
36. In consideration of the payments that_ will .be made:by 

Settling Defendant,under·the terms of the Consent Decree, and 

except as specifically provicied in Sections IV and XIII, the 

United states covenants.not to sue or to take any civil or 
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administrative action against-Settling Defendant pursuant to 

sections 106. and l07(a) of CERCLA for the recovery of· Response. 

CQsts. Except with respect to future liability, this covenant 

not to sue shall take effect upon the receipt by EPA of the 

payments•. required by Section· V. With respect to future · 

liability, this covenant not to sue shall take effect upon 

certification of.Completion of the remedial action by EPA. This 

covenant not to sue is conditioned upon the complete and 

satisfactory performance by Settling Defendant of_ his· obligations 

under this Consent Decree. 

37. 1l'his,covenant·notto sue only extends to Settling 

Defendant and does not release any other person from.liability. 

Nothing in this Consent Decree shall preclude EPA from .enforcing 

the provisions of this consent Decree in any administrative or. 

judicial proceeding. 

XIII. RESERVATION QF BISiHTs· 
38. The United States reserves all claims, demands, ~d 

causes of action, past or future, judicial or administrative} in 

.law or equity, including but not limite~ ,to, cost recovery and 

injunctive relief and natural resource d1u11.age11, against any 

person or entity, not a signatory to this consent ·o•cree. 
! . , 

Nothing contained herein shall,in any way limit or .restrict the 

response and enforcement authority of the United Stat.es to 

initiate appropria'te action, either· judicial or _administrativ.~, 

under sections 104, -106, and 107 of CERCLA, .42 u.s .. c. §§ 9604, 

9606, 9607, or any other provision of law, against. any pe.r.-on or· 

entity not a p~rty to this consent Decree. · Any claim or defense 

which the United states or the Settling Defendant ,say nave 
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against.any other person or entity not a party to this consent 

Decree, including but pot limited to claims for indemnity or 

contribution, is expressly reserved. 

39 ... Nothing in this consent Decree is intendeQ to be nor 

shall .. it be construed as a release · or a ,covenant not· to $ue :for 

. any claim er cause of action, · administrative er judicial, . at ·1•w 

or in equity, which the United States, including EPA, may have 

against Settling Defe.ndant for: 

(1) claims based on a failure by Settling Defendant to 

meet a requirement of this Consent Decree: 

(2) liab'ility arising f.o; damages for injury to, 

destruction of, o·r .loss of n~tural resources,. including-
., . 

the reasonable costs of f,lssessing such injury., 

destruction, or loss re.sulting to natural resoµrces,,as 

defined in Section 101(16) of CERCLA, 42 u.s .. c. 
§9601(16); 

(3) liability f.or response costs that have been or may 

be incurred by any federal agencies -other than EPA ·"or · 

the D•partment of Justice on behalf of EPA; 

(4) claims based ·upon criminal liability: 

{!5) liability arising from 'future disposal activititHJ 

by the Settling Defendant at·the Site: 

(6) any claim or cause of action not expressly included 

in the covenant not to sue set forth in Section IX, 

paragraph A, of this c~nsent Decree; 

(7) claims based upon liability, if any, for 

violations of federal or state law which occur during 

or after implexnentat•ion of the Remedial Act.ion; 
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(8) claims seeking, or liability for, the securing and· 

implementation of Institutional Contr:ols. 

Institutional Controls shall mean any cp.venants, 

conditions, restrictions, and other equivalent 

requirements and controls, to ensure the integrity and 

effectiveness of the remedial action. 

40. lf the Settling Defendant has made material 

misrepresentations in the certification made pursuant to section· 

XI,_ (i) nothing in this Consent Decree constitu~es a covenant not 

to sue or to take action or otherwise limits the abilitr of the· 

United States to seek or obtain further.relief from theSettli~g· 

Ilefendant, and (ii) the covenant not to sue in Section XI;r, of 

this Consent Decree, shall, at the United States sole discretion, 

be null and void. 

41. Nothing in this Consent Decree shall be deemed to 'limit 

the authority of the United States under Section 104 or 106 of 
CERCLA, 42 u.s.c. §§ 9604 or 9606, or as otherwise provided by 

law, to take ~ny response actions in connection with the Site. 

42. The obligations of settling Defendant in this Consent 

Decree were negotiated.based upon the financial documents. 

received· f~om_ the Settling.Defendant and settling'Defendant•s· 

representations about his financial resources. Thia consent. · .__ 

Decree is based upon Settling .Defendant• s limited assets. and t.lu~· 

financial needs of .. Settling Defendan~. If, after entry of',this 

consent Decree by this Court, information is received to suggest 

that: l) Settling Defendant•s financial resources are l1Btt1riaiiy 

greater than what bas been represented to the Unit';ed States 

prior to the entry .of the consent Decree; and.2) S~ttling 
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-Defendant intentionally understated -the value of his fin·anciat 

resources in -those representations, the. covenants· .and' obligations 

of the United States to Settling Defendant i~entified in Section 

XII, · shall, - at the United States sole discretion, be 111,111 and 

void. 

43. The United States and the Settling Befendant agree that 

the actions undertaken by the Settling Defendant in accordance 

with this consent Decree do not constitute an admission·of any 

liabi+ity by the settling Defendant. This·Conaent Decree- shall 

not be used as evidence in any judicial or administr-.tive 

proceeding except one to enforce this Consent Decree •. 

XIV. COVENANTS BY ·SETTLING . DEFENDANT-.. 

44. The Settling Defendant hereby covenants not·to sue and 

agrees not to assert any causes ·of action, claims, or demands. 

against the United States, its agencies, officers,. 

representatives, contractors or employees with .respect to the 

Site or this Consent Decree, or arising o,ut of or relating to 

. response activities at the Site, including, but not lim:it,_ed to, 

any direct or indirect claim for reimburse:inent from the ·Jiazardo~ 

- substance Superfund under $ections 106 (b) (2), l.11, 112, or 113·, of 

CERCLA, 42 U.S.C. §§ 9606(b) (2), 9611, 9612, or 9·613, or any 

. other provision·of law: ~ny claim against'the United Stat.es, 

including any department, agency.; or j.nstrument:ality_ of, the 

United States undev Section 107 or 113 of CERCLA, .42 u. s. c. I_S 
'-9607 ·or 9613, related to the Site: or any claims arising out. of 

response activities at th~ site. 

45. Nothing in this Consent.Decree shall be deemed to 

constitute preauthorization of a claim within.the :meaning ot 
i 
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Section 111 of CERCLA, 42 U.s.c. §§ 9611, or·4o .C.t.R. § 

300. 700(d) •. 

_xv. CONTRIBUTION PROTECTION 

4 6. ·With regards to claims for . contribution, aga.inst the 

Settling Defendant for matters addresstj!d in this consent Decree, 

the Parties hereto agree that,''upon receipt by the Unit.ed Statl[ts 
. . 

ot the payments required by Section V, the Settling Defendant is , 

entitled to such protection from contribution ac::tions or ·c::laims 

as is provided by section llJ(f)(2) of CERCLA, 42 u.s.c~ 

§ 9613{f) (2). 

47. The Settling Defendant agre•s that with r:espec~ to any 

suit or claim for contribution. brought by it for matters relat,ed 

to this Consent Decree it will notify _the United States in,· 
' writing no later than sixty (60) days prior to the initiation of 

such suit or claim. The Sett.ling Defendant also agrees .that with 

respect to any suit or claim for contribution brought against it 

for matters related to this Conse!'lt Decree it will notj.fy in' 

writing the United States within ten (10) days of service of the . 

complaint on it. In addition~ the Sjtttling Defendant shall 

notify the United $tates within ten (10) days of service or 

receipt of any Motion for summary .Judgment and wit.bin ten.{10) 

days of receipt of any order fro~ a court setting a Qase fo~ 
trial for matters relat·ed to this. Consent Decree • 

. 48. In any subseque_nt administrative or judicial proceeding 

initiated by the United States for injunctive relief, recovery of 

response costs, or other appropriate relief related,to the Sit~, 

the Settling Defendant shall not assert, and may not maintain, 

any defense or claim based.upon the principles of waiver, .mt, 
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judicata~ collateral estoppel, issue.preclusion, claim-splitting, 1 

or other defense based upon any contention that theclaiins raised 
i 

by the united States in the subsequent proceeding were or shc,uld 

have been brought in the instant case; provided, however,.that 
' . ' 

nothing in this paragraph affects the enforceabili~y .of the 

covenanf not to sue set forth in Sections XII and XIV. 

XVI. PUBLIC COMMENT 
49. This consent Decree shall be lodged with the court for 

a period of not less than thirty (JO) days-for public notice and. 
- ' . : ' 

_comment il'l accordance with Section 122(d)(2) of CERCLAand ~8 

c.F.R. § 50.7. The United States reserves the right to withdraw 

or withhold its consent to a judgment based on this consent 

Decree if comments received disclose facts or conside:ratiom!5 that, 

indicate that this cons.ent Decree is inappropriate, improper or 

inadequate. The Settling Defendant agrees to the ent~ of this 

Con.sent Oe,eree without further notice. 

so. The Settling Defendant hereby agrees not to oppose 

entry of this Consent Decree by this Court e>r-1:o challenge any 

provision,of this Consent Decree unless the United States has 

notified the Settling Defendant iri writing that it no longer 

supports entry of this Consent Decree. 

XVII. MODIFICATION 
51. No :modification shall be made to this consent Decree 

without written ag»eement of both parties a.nd written 

notification to and written approval of the Court •. The 

notification, ·required .by this Section shall 'set forth the, nature, 

of and reasons for the. requested modification. No oral. 

modification of this Consent Decree shall be effective.-· Nothing. 
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in this paragraph sh.all be deemed to alter the court•,s power to 

·supervise or :modify this Consent Decree. 

XVIII. RETf;NTIQN Of JUBI§PICTIQN 
52. · The District court shall retain jurisdiction of this. 

matter for the purpose of enforcing the terms of this Consent · 

Decree~ 

XIX. SIGNATQBIESiSQYJQE 
53. The undersigned representative of the Settling 

Defendant, the Assistant Attorney General' for the Environment and 

Natural Resources Division of the Department of Justice, and the 

Regional Administrator for Region II of the Enviro.nmenta.l · 

Protection Agency certifies that he ·or she is fully authorized.to 
' enter into the terms and conditions of this Consent Decree-and to 

exec1,1te and legally bind such party to.this document~ 

54. The Settling ·Defendant shall identify, on the'attached 

signature page, the name, .address and telephone nu.mber of an 

agent who is authorized to accept service ·of process 'by-mail on 

behalf of the Settling Defendant with respect to all matter~ 

arising under or relating to this Consent Decree. The Settli~g 

Defendant hereby agrees to accept service in that aanner and to. 

waive the formal service requirements set forth in the Federal 

Rules of Civil Procedure and any applicable local rul•• of this 

Court, including, but not limited to, service of a summons. 

.. xx.. · FINAL JUQGMENT 

55. The court finds that there is no just reason for delay 

in the entry.of final judgJUent against the Settling·De~endant 

fallowing entry by the court of this Cona,ent Decree. Upon entry -

by 1;he Court, thi_s Consent Decree shall constitute a final 
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judgment against the s•ttling Defendant·for J>Urpoaes of•Rule·54 

of the Federal Rules of Civil Procedure. 

XXI. EFFECTIVE DATE 
56. 

( 

This Consent Decree shall become effective upon entry· 

by the Court. 

SQ Ordered This . ~!) Day Of ~ u~,l&~e ,,,,,...._~ 

.. ·, 
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fQR PLAINTIFF-- tffl:ITEQ-STUBS 

:z-:~ t::;; ~~. K:'<=-
Lois J. Schiffer 
AsEdstant Attorney General . 
Environment and Natural Resources 

Division · · 
United States Departaent of Justice 
10th & Pennsylvania Avenue 
Washington, DC 20530 . 

Senior Attorney · 
Environment and Natural.Resources 

Division · . 
Uni te_d States Department of Justice 
10th & Pennsylvania Avenue, N~W. 
Washington, D.C. 20530 

Faith s. Hochberg 
United Stat~s Attorney 
District of New Jersey 

Susan c. 'cassell 
Assistant United States Attorney. 
Deputy Chief, Civil Division 
970 Broad Street, Room 502 · 
Newark, New Jersey 07102 
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DATE: 

.DATE: 

DATE: 
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" . 

JeanneM. Fox 
Regional Administrat 
U.S. Environmental 

_ Region II 
290 Broadway 
New York, New York 10007-1866. 

Deborah L •. Mellott 
Assistant Regional counsel 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
Region II 
290 Broadway 
New York, New York 10007-1866 
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Name:. 

Address: 

FOR SETTLING DEFENDANT; 
BENJAMIN FARBER 

DATE: 

/3 '19 3 L.-e /../c:e. J/re P~ . 
Pa./., l3eee.e,. Li Ciz.WeKS.; ;::--L 3,· 3 t/lo· 

' . · Agent authorized· to_accept service on behalf of the 
above-signed party: . · 

Bressler, Amery & Ross 
P.O. Box 1980 
Morristown, N .J. ,07962 

Attention: · David P. Schneider, Esq. 
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APPENDIX A 

Lot: 12 
' . 

BEGINNING at a point on the westerly side of ;racobus Avanut, 
which· point is di.stant 1935.16 feet northerly from Lincoln 
Highway as measured along :the westerly Side of said Jacobus. 
Avenue; running thence North 78 degrees 11 teat 40 lnches West 
along the northerly line of property now or formerly of American 
Mineral Spirits co., 89;l feet to a point on the eaisterly side of 
lands now or formerly ot .co-operative G.L.F. Holding ~rpqration; 
thence along the easterly' side of said lands North 11 ·· degr•e• 36 
feet 20 inches East 193.79 feet to a cross on a concrete · · 
monument; thence along the southerly line of lands ,also now or 
formerly of Cooperative G .• L. F. Holding corporation, south 78 
degrees 9 feet 40 inches East, 893.67 feet to a point on the 
westerly side of Jacobus Avenue; thence southerly .. along the 
westerly side of Jacobus Avenue on a course bearing south 11 
degrees 48 feet 20 inches West, 193.27 feet to the point or place 
of beginning~ 

BEING the same premises conveyed by Farnow, Inc., a 
Corporation of the State of New Jersey, to B~!tnjamin Farber by 
Warranty Deed, dated November 10,. 1961, intended to be recorded 
in, the Office of the Register of Hudson County. 

TOGETHER with all right, title and interest, if any, of the .. 
Seller in and to any land lying in the bed of any street, road or 
avenue opened or proposed, in front of or adjoining. said premise.-. 
to the center line thereof. 

SUBJECT TO: 

1. Agreement as to switching rights in the Pennsylvania Railroad 
company siding as contained .in deed from Coopera:ti ve G. L. F. · 
Holding Corporation to the Valspar Corporation dated.Dec. 12, · 
1944 and recorded Dec. 22, 1944 in Deed Book 2091, page 85. 

2. Permission .. granted by va1s·par ·Corporation. to cooperative 
G.L.F. Holding Corporation, a New York corporation, to contiinu• 
waterlines and hydrants on the demised pr•mises, which permission 
is terminable at any time and does not create any right or 
easement. 

3. Switch Track llgreem.ent dated March 24, 1947 .betwee_n the 
Valspar Corporation, Cooperative G.L.F. Holding Corporation •nd 
the Pennsvlvania Railroad and referred to.in Deed Book 2641, pa9e ·· 
369~ , . 

4. Reservations and exceptions contained in deed from Newark 
Meadows Improvement company to Indian ~•fining co. ·dated Fel)ruary 
17, 1910 and recorded in Deed Book 1052, page 422, tog~thet with 
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.. 

all of the right, title and -interest of the party of· the first 
part in and to the reservations and-the right c,f way more 
particularly.described in said deed~. 

s. A mortgage in the sum of $B2~soomade and deli,vered on the 
10th day of November, 1961 by Fl!llrnow, Inc. to the Reardon 
Company. 
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BEGINNING at a point in the westerly side of Jacobus Avenµe 
distant 2128.43 feet northerly from a corner formed by th«. 
intersectit;,n of the northerly extended line of the Lincoln 
Highway with the westerly extended line ·of Jacobus Avenue. , , ' 

Running thence (1) north 78 deg. 11 min. 40 sec. west, 893.67~ 
',feet to a point .. 

Running.thence (2) aouth.11 deg. 36 min. 20 sec. west, 193.79 
feet to a point. 

Running thence (3) north 78 deg. 11 min. 40 sec. west, 251.73 
feet to a point in the established bulk ~ead line ~f the ·paas&ic 
River. 

Running thence (4) along t~e established'pier or bulk head line 
in the Passaic River, north 3 deg. 28 min. 55 1u1c~ west. 421.40 · 
feet to a point. 

Running thence (5) sti11·a1ong the.established pier or bul~ head 
line in the Passaic River,· north 29 deg .. 45 min. 13 sec. west, . 
153.71 feet to a point. · · 

Running thence (6) south 78 deg. 11 min. 40 sec •. east,· 1357.78 
feet to a point in the westerly side of Jacobus Avenue • 

. Running thence (7) alpng the westerly side of Jacobus Avenue 
· south ll deg. 48 min. 20 sec. west, 328.15 feet to the point or 

place of BEGINNING. 

Containing 10.531 acres including land out to the established . 
pier head line. 

SUBJECT TO a first mortgage now a lien against said premiaes in 
the sum of $319,362.15 and held by ·the Bank of New York; which 
the grantee assumes and agrees to pay. 

Being the same premises conveyed to Charter .Bulk service, Inc.; 
by deed from Ac;,vay~ Inc., dated ~pr.il 27, l.966and recorded. Hay 
3, 1966 in the Office of the Register of.Deeds of Hudson county 
in Book 2995 Page 545. 
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